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Abstract

Several factors have made Arabic an important language for Muslims.
From an Islamic law perspective, in addition to being the language of
worship, Arabic has long been the established language of instruction
in madrasabs (colleges) for the teaching of Islamic legal sciences. It is
also the language of works written in the field of Islamic law and the
language that a mujtabid (independent jurist) who will engage in
jurisprudential (figh) activity, a gadi (judge) who will adjudicate, or a
mufti (Islamic jurisconsult) who will issue fatwds (Iegal opinions) must
know. In fact, some Islamic jurists have described Arabic as the
language of Shari‘ah (Islamic law). Since the early periods, many
communities of different races and languages have embraced Islam.
This situation has led to debates regarding the use of non-Arabic
languages in Islamic jurisprudence (figh). The aim of this study is to
present these discussions specifically within the Shafii madhhab
(school of figh). The limitation of the research to family law is due to
the fact that after the issues related to worship, the discussions on the
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20 Dauvut Esit

use of languages other than Arabic in Islamic jurisprudence are mostly
concentrated in this field. The reason for limiting the study to the Shafi‘
madhhab, in addition to its focus on family law, lies in the fact that al-
Shafid (d. 204/820) is known for insisting that every Muslim should
possess a level of Arabic sufficient to perform basic acts of worship and
he strongly emphasizes the importance of Arabic for understanding the
nass (textual proof). Owing to these views, he has been accused of
Arab nationalism and literalism. From this perspective, identifying the
views of al-Shafi‘i and the Shafi‘t madhhab on the use of non-Arabic
languages in the context of family law is of particular importance. This
study demonstrates that the Shafic madhhab adopts a pluralistic
approach in family law that balances adherence to the nass with the
practical and functional requirements of the law and highlights its
flexible attitude in recognizing the wvalidity of legal expressions
formulated in foreign languages for individuals who do not know
Arabic.

Key Words: Islamic jurisprudence, Shafi‘t madhhab, Family law, Arabic,
Multilingualism

Introduction

According to the theory of #ftibdd (independent reasoning) in
Islamic jurisprudence, a mujtabids knowledge of Arabic is a
prerequisite since the textual proofs are in Arabic.' In al-ShafiTs
thought, the relationship of non-mujtahid Muslims with the Arabic
language is limited to a level sufficient for them to perform their basic
religious duties.” Therefore, while both mujtabids and mugallids
(imitators) are required to know Arabic, the scope of this obligation
differs between them. However, from the perspective of Islamic
jurisprudence, it is not an exaggeration to state that within the Shatii
madhhab, Arabic is conceived not only as a language that mujtabids
or lay Muslims must know to a certain extent but also as the language
of the Islamic jurisprudence system itself. Indeed, the fact that classical

' Abu I-Hasan al-Mawardi, al-Hawi I-kabir fi figh madbbhab al-Imam al-Shafii wa-
buwa sharb Mukbtasar al-Muzani, ed. ‘All Muhammad Mu‘awwad - ‘Adil Ahmad
‘Abd al-Mawjad (Beirut: Dar al-Kutub al-Ilmiyyah, 1999), 16/51; Abt Zakariyya al-
Nawawi, Rawdat al-talibin wa- umdat al-muftin, ed. Zuhayr al-Shawish (Beirut -
Damascus - Amman: al-Maktab al-Islami, 1991), 11/95.

* Muhammad ibn Idris al-Shifi<, al-Risalah, ed. Ahmad Muhammad Shiakir (Cairo:
Maktabat Dar al-Turath, 2005), 132-135.
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Shafi< figh texts depict Arabic as “the language of the Shari‘ah™ or “the

language through which the Shari‘ah was revealed” indicates that
Arabic plays a foundational role in the Islamic jurisprudence system.
This situation has given rise to many debates concerning the place of
individuals who do not know Arabic in the functioning of Islamic
jurisprudence. The requirement to use Arabic expressions in their
literal sense in legal operations clearly poses challenges for legal
systems that encompass multilingual and multinational elements. For
this reason, while Arabic fulfills an essential function in jurisprudence,
the question of whether other languages can be used within the system
has preoccupied the minds of Shafiq jurists. One possible reason for
the emergence of this issue is that matrimonial (#ikah) rulings possess
an aspect of worship (“%badab) in addition to being part of
transactional law (muamalaf. It should be noted that Shafi‘s
generally consider marriage to be a separate matter from both worship
and transactions.” As Aybakan notes, some Shifi< jurists regarded the
devotional aspect of the marriage contract as predominant; therefore,
they did not permit the use of the terms inkab and tazwij (marriage-
concluding formulae) in languages other than Arabic when they
concluded a marriage contract.® According to this interpretation, if the
original language of acts of worship is Arabic, then, by analogy, when
the devotional dimension of matrimonial matters is taken into account,
the language used in such contracts should likewise be Arabic. As will
be discussed later, the Shafi‘is have generally based the determination
of terms used in family law on the vocabulary used in the Qur’an for
matters relating to family law. From this perspective, the use of a
language other than Arabic in family law is related to the use of
translations of the Qur’an in figh. The most common discussion on this
issue in figh concerns the use of Quranic translations in the
performance of salab (prayer). The Shafi‘s hold a clear position on

3 Al-Mawardi, al-Hawi I-kabir, 9/155.

t Al-Mawardi, al-Hawi I-kabir, 11/95.

> For the approach of the Shafit madhbab on this matter, see Abt Bakr ‘Uthmin ibn
Muhammad al-Bakri, I‘anat al-talibin ‘ald ball alfaz Fath al-Mu‘in, ed. Yasir al-
Sayyid ‘Abd al-‘Aziz (Cairo: Dar al-Salam, 2021), 4/2179.

Bilal Aybakan, “FiirQ* Fikih Sistematigi Uzerine”, Marmara Universitesi Ildhiyat
Fakiiltesi Dergisi 31 (2006/2), 15.
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this matter and do not accept the use of a Qur’an translation in prayer.’
Once the prohibition of using a translation of the Qur’an in prayer is
accepted, the central question becomes whether this ruling also
applies to the translations of Qur’anic terms employed in family law. It
should be noted that views on this issue may vary depending on the
underlying assumption about whether the devotional or the
transactional dimension of family law is considered predominant. In
addition, the fact that some Shafiq jurists consider the rulings on
marriage (nikah) to be of a ta‘abbudi nature® must have opened the
door to debates regarding the use of Arabic-derived expressions in the
establishment of the marriage contract. If the terms inkab and tazwij
(marriage) used in marriage are ta‘abbudi in nature and determined
by the shar< (divine revelation), even the use of alternative Arabic
expressions —despite being Arabic— has been a matter of debate.
Consequently, this debate has extended to the possibility of using
translations of Arabic expressions that are accepted as prescribed by
the shar< The aim of this study is to examine the theories of Shafii
scholars regarding the use of different languages within the figh
system, specifically in the context of family law.

Contemporary research on al-ShafiT’s relationship with Arabic has
generally progressed in several directions. The first concerns al-
ShafiT’s mastery of the Arabic language.” The second focuses on the
great importance he attached to Arabic in his works."” The third
concerns research into how he applied Arabic language rules when

Oguzhan Tan, “Translating the Sacred: Islamic Law, Ottoman Readership, and Two
Examples of a Transitional Genre”, lahiyat Studies 15/2 (December 2024), 210.
Al-Bakri, I‘anat al-talibin, 4/2223. Ta‘abbudi refers to a legal ruling derived from
the nass that must be accepted as it is, without being subjected to rational
reinterpretation. See Ismail Keri, “The Concept of Ta’abbudi and Ta’aqquli in
Islamic Law”, al-Bayyinah 5/2 (December 2021), 216, 220.

?  Najihah Abd Wahid - Anas Mohd Yunus - Nor Hafizah Abdullah, “The
Contributions of Imam Shafi in Arabic Language and Literature”, 7he Social
Sciences 11/5 (2016), 547-550.

Hilya Afacan - Osman GUman, “er-Risile’de $ifif'ye Gore Kur'dn'in Arabiligi”,
Sakarya Universitesi llabiyat Fakiiltesi Dergisi 24/46 (2022), 485-503; Metin Yigit,
“Imam Safii’de Arapca Vurgusu ve Lafiz-Mana Dengesi”, Uluslararas: Imam Safii
Sempozyumu, ed. Mehmet Bilen (Istanbul: Kent Istklari, 2012), 803-835.
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deriving legal rulings."" Apart from these theoretical studies, there are
numerous academic studies on the use of languages other than Arabic
in acts of worship, particularly in prayer.'* Nevertheless, contemporary
studies have investigated the use of non-Arabic languages in Islamic
legal practice. These studies have generally examined how language
constitutes a barrier to access to courts for non-Arabic-speaking
populations alongside the expansion of Islam and the theories
developed by Islamic jurists to overcome this barrier. This type of
research addresses the role played by interpreters and their legal status
in cases where one of the parties to the case, a witness, or a document
serving 4s evidence is in a language that the judge does not
understand.” The point of convergence between these studies and the
present research lies in the issue of /i‘an."" In li‘an, the parties are

Joseph E. Lowry, “The Legal Hermeneutics of al-Shifii and Ibn Qutayba: A
Reconsideration”, Islamic Law and Society 11/1 (2004), 9-10; Joseph E. Lowry,
Early Islamic Legal Theory: The Risala of Mubammad ibn Idris al-Shafi‘i (Leiden
- Boston: Brill, 2007), 69-78, 364-366.

2 Ahmet Keles, “Anadilde ibadet”, Sosyal Bilimler Arastirma Dergisi 1/1 (March
2003), 87-113; Kisif Hamdi Okur, “Yesevi Muhibbi Bir Hanefi Fakih: Signaki’nin
ibadet Dili Anlayis”, Gegmisten Gelecege Hoca Abmed Yesevi Uluslararas
Sempozyum, ed. Omer Kul et al. (Istanbul: Senyildiz Yayincilik, 2016), 2/700-707;
Kagif Hamdi Okur, “Temel Fikih Kaynaklarina Gore ibadetin Dili”, Dini
Arastrmalar 1/3 (1999), 171-203; Kisif Hamdi Okur, “Serahsi'nin Referans
Kaynag: Olarak Kur'An'a Bakist ve ibadet Dili Anlayist”, Hitit Universitesi llabiyat
Fakiiltesi Dergisi 11/22 (2012), 211-227; Fatma Nur Bedir, “Native or Liturgical
Language in Prayers: A Field Research on This Debate”, fnsan ve Tophum Bilimleri
Arastirmalar: Deygisi 10/3 (2020), 2494-2514.

For examples of research on this topic, see Mahmood Kooria, “Words of ‘ajam in
the World of Arab: Translation and Translator in Early Islamic Judicial Procedure”,
Justice and Leadership in Early Islamic Courts, ed. Intisar A. Rabb - Abigail Krasner
Balbale (Cambridge, MA: Harvard University Press, 2018), 71-90; ‘Abd al-Rida Lotfi
- Ali Motahhar Fard, “Mahiyyat-i Fighi wa-Huquqi-yi Tarjumah dar Umar-i
Qada’ 1. Guftiman-i Huqiq-i Islami-yi Mu asir 2/3 (2024), 149-172; Kemal Cicek,
“Interpreters of the Court in the Ottoman Empire as Seen from the Sharia Court
Records of Cyprus”, Islamic Law and Society 9/1 (2002), 1-15.

Li‘anrefers to the mutual cursing between a husband and wife in situations where
the husband accuses his wife of adultery but is unable to prove the accusation. For
detailed information on /i‘an, see Andi Syamsul Bahri, “Legal Status of the Li‘an
Children Recognition: Comparison of the Mazhab Malikiyah and the Compilation
of Islamic Law”, Jurnal Mabhkamah: Kajian llmu Hukum dan Hukum Islam 7/1
(2022), 67-78.
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required to perform it in the presence of the gadi (judge). If one of the
parties does not know Arabic, that party will perform /i ‘G in his or her
own language. In such a case, if the judge does not understand the
language in which /4i‘an is performed, the court must employ an
interpreter for the non-Arabic-speaking party. Within the Shafiq
madhbab, the main point of debate in /i‘Gn concerns the legal status
of interpreters. The debate on this issue revolves around whether
translation should be regarded as testimony (shahddah) or as
transmission (khabar)."” This is closely tied to the broader question of
the status of interpreters in Shafi judicial practice and cannot be
considered independent of it. Consequently, since the legal status of
interpreters in /i‘an runs parallel to the findings of existing research on
the legal status of interpreters in courts more generally, this study does
not address the issue separately. To the best of our knowledge, no
standalone study has specifically examined the role of non-Arabic
languages in the Shafi1 madhhab within the context of family law.
From this perspective, we hope that the present study will open up
space for further research not only in family law but also in other areas
of Islamic jurisprudence concerning the use of languages other than
Arabic.

In the figh literature of the Shafi1 madbbab, the terms ‘ajam or
a‘amiare used for those who speak a non-Arabic language. While the
term ‘ajam initially had a specific meaning in reference to non-Arabic
speakers, particularly those whose native language was Persian, over
time, it became a general term encompassing all non-Arab people.'®
Indeed, the Shafiq jurist Abt 1-Mahasin al-Rayani (d. 502/1108) noted
that the term a Jami was not exclusive to Persians, Rim, or Nabateans
but rather was used for anyone unable to speak Arabic correctly.'” Al-
Khatib al-Shirbini (6. 977/1570) emphasized that, in explaining the

5 Al-Mawardi, al-Hawi I-kabir, 11/71-72; Kooria, “Words of ‘ajam in the World of

Arab”, 81.

Adnan Karaismailoglu, “Acem”, Tiirkiye Diyanet Vakfi Isldm Ansiklopedisi

(istanbul: TDV Yayinlari, 1988), 1/321.

7 <Abd al-Wahid ibn Isma<l al-Riyani, Babr al-madbbab fi furi< madbbab al-
Shafi<, ed. Tariq Fathi al-Sayyid (Beirut: Dar al-Kutub al-<Ilmiyyah, 2009), 10/269-
270.
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term aSami, what is meant is all languages other than Arabic.'"
Therefore, the use of the term ‘@jam in the classical figh texts
examined in this study should not be interpreted as limiting the debate
over non-Arabic languages solely to Persian. The issue of using
languages other than Arabic is not specific to Persian, nor does Persian
have any particular distinction in this regard. In some cases, Persian is
mentioned as an example in the relevant texts, but this does not mean
that the discussion is confined to Persian. Rather, Persian is cited only
as an illustrative example."”

This research will be conducted using document analysis, a
qualitative research method commonly employed in the social
sciences. Document analysis is a method based on the detailed and
systematic examination of written materials.”’ The subject will be
addressed within the framework of issues identified in the Shafi‘i figh
literature, particularly in areas of family law such as nikah and talaq
(divorce).”!

1. Nikah
Al-Shafi determines which expressions must be used in #nikah by

referring to the words used in the Quran regarding marriage. He
concludes that the Qurian uses the terms nikdp and tazwij for the

'8 Al-Khatib al-Shirbini, Mughni I-mubtdj ila ma<rifat ma‘ani alfaz al-Minbdj, ed.

<Ali Muhammad Mu‘awwad - ‘Adil Ahmad ‘Abd al-Mawjad (Beirut: Dar al-Kutub
al-Tmiyyah, 1994), 4/229.
1 Kasif Hamdi Okur, “Yesevi Muhibbi Bir Hanefi Fakih”, 2/703.
* Bilgen Kiral, “Nitel Bir Veri Analizi Yontemi Olarak Dokiiman Analizi”, Siirt
Universitesi Sosyal Bilimler Enstitiisii Dergisi 8/15 (2020), 173.
*l The reason why discussions concerning the use of non-Arabic expressions in
family law have concentrated particularly on matters of nikap and taldq is that
these two areas constitute the most fundamental components of family law, and
the meanings, scope, and legal implications of the expressions used in these
procedures require detailed examination. Additionally, from a practical standpoint,
the issues most frequently encountered in society in relation to family law concern
marriage and divorce; therefore, it can be said that these matters occupy the
attention of Shafi< jurists more than others. Nevertheless, it should be noted that
debates regarding the use of non-Arabic expressions are not limited to marriage
and divorce; they are also addressed with considerable intensity in other areas of
family law.
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institution of marriage.”” According to him, it is not permissible to
conclude a valid marriage using any expressions other than these two,
even if the intention is to marry. This is because, prior to the conclusion
of the marriage, a woman is unlawful (param) for a man, and for the
nikdap to make her lawful (halal), it must be concluded using the
expressions mentioned by God. According to al-Shafiq, these
expressions are wnikdp and lazwij, as designated by divine
terminology.”

The theory formulated by al-Shafi1 regarding the specific
terminology to be used in nikah is a widely accepted view within the
Shafi1 madhhab. In fact, Aba [-Hasan al-Mawardi (d. 450/1058)*
supported this view of al-Shafiq, stating that the nikab can only be
concluded using sarip (explicit) expressions. According to him, the
only explicit expressions valid for marriage are nikah and tazwiy, it is
not permissible to conclude the marriage contract (‘agd al-nikdah)
using other terms, even if the intent is marriage. Al-Mawardi also cited
the view of Abt Hanifah (d. 150/767), who permits the use of terms
such as bay< (sale), hibah (donation)”, or tamlik (ownership) in a

)
N

Al-Shafi4, al-Umm, ed. Muhammad Zuhri al-Najjar (Beirut: Dar al-Ma‘rifah, 1990),
5/40; Among the verses that al-Shafi‘i mentions on this issue are the following: 51
SE3515b5 e 155 Jm “When Zayd no longer wanted her, We gave her to you in
marriage” (Q 33:37); C<:‘ b) 35 [ERERS (.5\33 “You inherit half of what your wives
leave” (Q 4:12); ["G_"‘J) 0% UJJ.H} “As for those who accuse their own wives of
adultery” (Q 24:0); é326 1535 é f NEE y J’u Sé L@.QU? 46 “If a husband re-
divorces his wife after the second divorce, she will not be 1awful for him until she
has taken another husband” (Q 2:230); & )A..d.la 2 s _;;dl 353 13)“Believers,..

when you marry believing women and then dlvorce 7 (Q 33:49); c&; U (355 Y 3
L Ge (.5 }L‘,l “Do not marry women that your ﬁlthers married” (Q 4:22). For the

translation of the verses, see The Qur'an, trans. M. A. S. Abdelhaleem (Oxford:
Oxford University Press, 2005).

Al-Shafi4, al-Umm, 5/40; al-Shirbini emphasizes that marriage is valid with words
derived from inkab and tazwij as well. See al-Shirbini, Mughni I-mubtdyj, 4/227.

* To the best of our knowledge, the scholars in the classical Shafi< figh literature
who addressed the issue of using languages other than Arabic in family law in a
comprehensive and systematic manner are al-Mawardi and Imam al-Haramayn al-
Juwaynl. For this reason, their views will be referred to frequently throughout this
article.

Hibab is “gift inter vivos, transfers the ownership of a thing during the lifetime of
the donor, and with no consideration payable by the donee”. See Y. Linant de
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marriage.” The Hanafi madhhab validates a marriage contract using
these terms. Because these terms share the semantic meaning of milk
(ownership), they can be metaphorically borrowed (isti‘Grab) to
establish the legal aim of marriage, which is milk al-mut‘ab (a type of
ownership referring to lawful cohabitation). This metaphorical
application is necessary because all individual words used in the
marriage contract must be part of the milk semantic basin to be valid.”
Therefore, according to the Hanalfis, marriage cannot be contracted
using terms such as ibabhabh (permissibility), iblal (lawfulness), and
i‘arab (loan for use), which do not convey ownership, nor with the
term ijarah (lease), a temporary contract that denotes not ownership
but merely the right of temporary use.”

Imam al-Haramayn al-Juwayni (d. 478/1085), who used a similar
approach to al-Mawardi, stated that according to the Shafit madhhab,
marriage is valid only if the expressions inkab and tazwijare used. He
argued that these two terms have universally established meanings
across all languages, serving as the most well-known and explicit terms
for marriage. Al-Juwayni further maintained that the nikah cannot be
concluded using other terms, even if they express a clear meaning, as
only inkdh and tazwij qualify as valid explicit terms. He also rejected
the use of metaphorical or indirect (kindyah) expressions in marriage,
reasoning that since the ‘agd al-nikab (marriage contract) requires
witness testimony, it is not possible for witnesses to ascertain the
parties’ intent when indirect language is used. Hence, the foundational
position of the Shafi‘c madhhab, according to al-Juwayni, is that only

Bellefonds, “Hiba”, Encyclopaedia of Islam New Edition Online (EI-2 English)
(Accessed 4 July 2025).
% Al-Mawardi, al-Hawi I-kabir, 9/152.
* Hakime Reyyan Yasar, “‘Aqd al-Nikah: Explaining the Nexus Between Marriage
and Contract in Islamic Law”, Ankara Universitesi flabiyat Fakiiltesi Dergisi 63/1
(May 2022), 173-177; See also, Mehmet Selim Aslan, fsidm Aile Hukuku (Bursa:
Emin Yaynlart, 2017), 83-84.
According to al-Mawardi, differing opinions are attributed to Abu Hanifah
regarding whether a marriage may be contracted using the term #jarah. Al-Kasani,
however, reported that the majority of Hanafi authorities (mashayikh) hold the
view that contracting marriage with the wording of i#jarab is not permissible. See
al-Mawardi, al-Hawi I-kabir, 9/152; ‘Ala> al-Din Abu Bakr ibn Mas‘ad al-Kiasani,
Badda’ic al-sand’i< fi tartib al-shard’i<, ed. ‘Ali Muhammad Mu‘awwad - ‘Adil
Ahmad ‘Abd al-Mawjad (Beirut: Dir al-Kutub al-Tlmiyyah, 2003), 3/317-319.
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explicit expressions in Arabic are valid.” This foundational view is also
endorsed by Abu Zakariyya al-Nawawi (d. 676/1277), who affirmed
that the marriage contract cannot be concluded using terms other than
tazwijand inkap.”’

Al-Rafi7 (d. 623/1226) argued that the terms used in marriage
should be limited to inkabh and tazwij, referring to the devotional
(9badat) aspect of marriage. According to him, the ruling on marriage
is mandinb (recommended); therefore, marriage bears a quality that
approximates acts of worship. The expressions employed in acts of
worship are determined solely by the Shari‘ah texts. In this regard, the
Qur’an uses only the terms #nkdb and tazwij and makes no reference
to any other expressions."1 Al-Bakri (d. 1310/1892), however,
approached the subject from a different angle. According to him, the
marriage contract cannot be concluded with words other than tazwij
and inkdh because marriage is a type of ta‘abbudi. Therefore, giyas
(legal analogy) cannot be applied in this context. Consequently, terms
such as ibabab, tamlik, or hibab cannot, by analogy, be rendered valid
for contracting a marriage.*

Al-Shafi‘T’s view that the marriage contract can only be wvalidly
concluded using the Quranic terms nikdh and tazwij —and that a
contract formed with any other wording is invalid— has led, within the
madhhab, to the question of whether marriage may be concluded in
another language through translations of these terms. Since God used
the Arabic expressions nikdah and fazwijin the Quran for the marriage
contract and since marriage possesses a quasidevotional character,
Shafi scholars have wondered the following: if the Qur’an must be
recited in its original Arabic in acts of worship, must the marriage
contract likewise adhere to its Qurianic Arabic formula? Furthermore,
if the wording used in nikah —which is a type of ta‘abbudi has been

Imam al-Haramayn al-Juwayni, Nibayat al-matlab fi dirayat al-madbbab, ed.
‘Abd al-‘Azim Mahmud al-Dib (Jeddah: Dar al-Minhaj, 2007), 12/170; see also for
similar discussions; Ahmad Salamah al-Qalyubi, Hdashiyaia Qalyabi wa-I-
‘Umayrab (Beirut: Dar al-Fikr, 1995), 2/212.

3 Al-Nawawi, Rawdat al-talibin, 7/30.

‘Abd al-Karim ibn Muhammad al-Rafii al-Qazwini, al-‘Aziz sharb al-Wajiz (al-
Sharh al-kabir), ed. ‘Ali Muhammad Mu‘awwad - ‘Adil Ahmad ‘Abd al-Mawjad
(Beirut: Dar al-Kutub al-TIlmiyyah, 1997), 7/492.

3 Al-Bakdi, I‘anat al-talibin, 4/2223.
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prescribed by the Shari‘ah, can its translations take the place of the
original? This issue —namely, the validity of the marriage contract in a
language other than Arabic— has been one of the debated questions
within the ShafiT madhhab. This question has produced a significant
legal debate within the Shafi? madhhab, and three primary views have
emerged:

a. The first view holds that it is impermissible to conclude a
marriage contract using translations of nikah and tazwij into another
language. According to Abu Ishaq al-Shirazi (d. 476/1083), this view is
based on the hadith: “You have made women lawful for yourselves
with the word of God”. * This “word of God” is Arabic, and just as the
Quran cannot be substituted with its translation, neither can these
divine expressions be replaced with translations.*’ Al-Rayani
established that the core rationale behind this view is the argument that
the Quran’s iYaz (inimitability) lies in both its wording and meaning
and that this quality is lost when it is translated into another language.”
Al-Rafii noted that those who defend this view base their reasoning on
an analogy with the recitation of al-Fatihah in prayer. Just as a person
who does not know Arabic may not recite a translation of al-Fatihah
during the prayer, likewise, a marriage contract cannot be concluded
by using a translation of the Arabic formulae in the Qur’an related to
the marriage contract. Thus, if God used nikdh and tazwijin Arabic,
using their translations would not be permissible. According to the
commentaries of al-Mawardi,” al-Rayani,*® and Abt I-Husayn al-
Imrant” (d. 558/1163), this view is attributed to the Shafi< jurist Aba
Hamid al-Isfarayini (d. 406/1016). However, this view attributed to Aba
Hamid al-Isfarayini has not been supported by other jurists within the
Shafit madhhab. In a sense, Abii Hamid al-Isfarayini remains the sole

¥ Abt Dawid Sulaymin ibn al-Ash<ath al-Azdi al-Sijistani, Sunan Abi Dawid, ed.
Shu‘ayb al-Arna’tt - Muhammad Kamil Qarah Balli (Beirut: Dar al-Risalah al-
‘Alamiyyah, 2009), “Kitab al-Manasik”, 56 (No. 1095).

3 Abu Ishaq al-Shirazi, al-Mubadhdhab fi figh al-Imam al-Shafi, ed. Zakariyya
‘Umayrat (Beirut: Dar al-Kutub al-Tlmiyyah, 1995), 2/438.

¥ Al-Rayani, Babr al-madhhbab, 9/153.

% Al-Rafi4, al-‘Aziz sharh al-Wajiz, 7/493.

37 Al-Mawardi, al-Hawi [-kabir, 9/155.

¥ Al-Rayani, Babr al-madbbab, 9/153.

Yahya ibn Abi I-Khayr al-‘Imrani, al-Bayan fi madbhab al-Imam al-Shafi<, ed.

Qisim Muhammad al-Nari (Jeddah: Dar al-Minhaj, 2000), 9/235-236.
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proponent of this view within the madhhab.

Taking this view into account, a marriage contract cannot be
concluded in a non-Arabic language. Whether the person making the
marriage contract knows Arabic does not change this ruling.”
Although this view is attributed to Abt Hamid al-Isfarayini, al-Juwayni
attributed it to Abt Sa‘id al-Istakhri (d. 328/940). According to al-
Juwayni, if the person who uses the literal meanings of the Arabic
words tazwij and nikap in his own language does not know Arabic
well and it is not possible for him to learn it, and if the addressee
understands this, then, according to the opinion of the imdms of the
madhhab, the marriage is valid with the words used by the person in
his own language. Al-Juwayni identified al-Istakhi1 as the only one
who disagreed with this view. Al-Istakhri is of the opinion that the
marriage is valid only with the Arabic word and that the person who
does not know Arabic should either be patient until he learns it or give
a proxy to someone who knows Arabic.”' On the basis of these
findings, the proponents of the first view are debated within the Shafii
madhhab. According to al-Juwayni, the only scholar who advocated
this view in the school was al-Istakhri. However, according to al-
Mawardi, al-Rayani, and al-‘Imrani, the sole proponent of this view
within the school was Abt Hamid al-Isfarayini. According to al-
Mawardi, if the first view is taken into consideration, it follows that if
the marriage contract is performed in a language other than Arabic, it
is invalid regardless of whether the person knows Arabic or not. In this
case, if the person does not know Arabic, he has two options: he can
either ask an Arab to perform the contract on his behalf (give a proxy)
or he can learn Arabic and perform the contract himself."”

b. The second view permits the use of non-Arabic languages for the
marriage contract only if the contracting parties do not know Arabic. If
they do know Arabic, then a non-Arabic contract is invalid. While al-
Juwayni attributed the first view to al-Istakhri, al-Mawardi,” al-

0 Al-Mawardi, al-Hawi I-kabir, 9/155.

Al-Juwayni, Nibayat al-matlab, 12/171.

Al-Mawardi, without indicating whether he prefers this opinion, merely stated the
legal consequences that would arise if this view was considered. For these views,
see al-Mawardi, al-Haw? I-kabir, 9/155.

B Al-Mawardi, al-Hawi I-kabir, 9/155.
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Shirazi," and al-Rayani® attributed this second view to himself.” The
rationale is that, unlike the Qur’an, the marriage contract does not
possess inimitable linguistic qualities; hence, it can be rendered in
other languages if necessary. This view draws an analogy with the
takbir al-ibram (saying Allah akbar at the start of salab) in prayer,
which can be said in another language by someone who does not
know Arabic.”

Considering the second view, al-Mawardi stated that there may be
three scenarios:*

1. Both parties are Arabic speakers: the nikap is valid only in
Arabic.

2. Both parties are non-Arabic speakers: the nikap is valid in
their own language.

3. One party speaks Arabic, and the other does not: the
contract is invalid in both languages unless one of two
solutions is implemented:

e A bilingual representative acts as a proxy.

e The non-Arabic speaker may learn Arabic and conclude the
contract in Arabic. However, the Arabic-speaking party is
not required to learn another language to perform the
marriage contract.”

c. The third view holds that the marriage contract is valid in any
language, regardless of whether the parties know Arabic. Of course,
the words being translated here must be those designated by the shar<
for the marriage contract, namely, the terms nikah and tazwij™

W Al-Shirazi, al-Mubadbdbab, 2/438.

5 Al-Royani, Babr al-madbhab, 9/153.

Al-Rafiq stated that the view attributed to al-Istakhri is disputed; some maintain that

he held the first opinion (absolute prohibition), whereas others contend that he

adopted the second opinion, which takes into account whether someone knows

Arabic. See for these evaluations al-Rafi‘, al-‘Aziz sharb al-Wajiz, 7/493.

7 Al-Mawardi, al-Hawi [-kabir, 9/156; al-Shirazi, al-Mubadhdhab, 2/438; al-Rafiq,
al-‘Aztz sharh al-Wajiz, 7/493; For the current debate on worship in the native
tongue, see Tijani Boulaouali, “Quran Translation: A Historical-Theological
Exploration”, International Journal of Islamic Thought 19 (2021), 127-130; Tan,
“Translating the Sacred”, 209-211.

B Al-Mawardi, al-Hawi I-kabir, 9/156.

9 Al-Mawardi, al-Hawi I-kabir, 9/156.

0 Al-Bakdi, I‘anat al-talibin, 4/2224.
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According to al-Shirazi, the non-Arabic equivalents of nikah and tazwij
can fulfill the same legal function. He rejected the analogy between
Qur’anic translation and the translation of contract terms, arguing that
the Qur’an is inimitable because of its miraculous composition, which
is not the case with contractual expressions. Similarly, he opposed
comparing the necessity of Arabic in prayer (e.g., the takbir) with the
marriage contract, noting that prayer is an act of worship, whereas
marriage is a legal agreement whose objective can be achieved in any
comprehensible language. Al-Shirazi asserted that the third view is
both valid and preferable.” Al-Mawardi also emphasized that this is the
most widely accepted and authoritative view in the madhhab.”* Al-
Nawawi affirmed that the most authentic opinion (asahh)* is that the
marriage contract is valid in a foreign language, regardless of Arabic
proficiency.”

According to al-Mawardj, if this view is accepted, then the nikab is
valid in a non-Arabic language regardless of whether the speaker
knows Arabic. However, since Arabic is the language of the Sharitah,
using Arabic is preferable if one is able. Nevertheless, the marriage
contract must be understood by the witnesses. If it is performed in
Arabic and the witnesses do not understand Arabic or vice versa, it is
invalid. Witnesses must understand the language used to avoid
ambiguity.”

Al-‘Imrani also noted that if one party speaks only Arabic and the
other only a foreign language (non-Arabic), the marriage contract is
valid in the foreign language, provided that both understand each
other. Similarly, if the contract is performed in Arabic before two non-

51 Al-Shirazi, al-Muhadhdhab, 2/438.

In our assessment, al-Mawardi appears to have adopted this view. This is because
he described it as a well-known view defended by the majority of the madbbab.
While presenting the first and second views without criticism or approval, he
clearly identified the third view as a widespread and established view, indicating
his preference for it. For these views, see al-Mawardi, al-Hawi [-kabir, 9/155.

“In cases where two or more wujiih are supported by strong evidence, the one
considered to be based on the strongest evidence is labeled asabh, while the
others are termed sabih”. See Bilal Aybakan, “Safii Mezhebi”, Tiirkiye Diyanet
Vakfi Isidm Ansiklopedisi (istanbul: TDV Yayinlari, 2010), 38/242.

Al-Nawawi, Rawdat al-talibin, 7/36; see also for similar discussions,
al-Shirbini, Mughni I-mubidj, 4/229-430.

> Al-Mawardi, al-Hawi I-kabir, 9/155.
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Arabic-speaking witnesses or in a foreign language before two Arabic-
speaking witnesses, it is valid only if the witnesses understand the
contract’s intent, as the primary function of witnessing is to confirm the
occurrence of the act.*

2. Talaq

Al-Shafit applied a framework to falaqg (divorce) that is similar to
the one he set out for nikdh. According to him, God mentions three
specific terms in the Qur’an in relation to divorce: al-taldq (J)I\L.H), al-
firaq (3530, and al-sarahp (Cb,iJ\).S7

Al-Shafi identified talaq, firdaq, and sarab as divinely sanctioned
expressions for divorce, just as nikah and tazwijare for marriage. This
framework underscores his approach to legal formulations, where
only the terminology used in the Qur’an is deemed valid for initiating
legal effects such as marriage or divorce. In the Shafit madhhab,
divorce is effected only through verbal expressions (lafzs), that is,
through spoken words (gawls).”® Without such verbal expression,
intention alone has no legal weight in enacting a divorce.” According
to al-Shafi‘, when divorce is pronounced using the terms falaq, firaq,
or sarap, it is considered valid regardless of the husband’s intention.
This is because al-Shafii regarded these terms as sarip expressions for
divorce, which inherently convey the legal act without requiring
supporting intent. In fact, al-Juwayni, when citing al-Shati‘I’s position,
stated that the expressions used in marriage and divorce are
categorized into two types: sarith and kindyah. He further specified
that only the terms talag, firdqg, and sarab qualify as sarip in the

° Al-‘Imrani, al-Bayan, 9/236; for similar opinions see al-Nawawi, Rawdat al-
1alibin, 7/36.

57 u@.x.«d &a J.ﬁ}a Ak 5&;1» 130 w‘” &l & “Prophet, when any of you intend to
divorce women, do so at a time when their prescribed waiting period...” (Q 65:1);
Gssaas Hh syl 51 O saay Sh 56 3lsl (3 156 “When they have completed their
appoiflted term, either keep them honourably, or part with them honourably...”
(Q 65:2); §&3als p8al nd6d Ggyss Gl 5 a1 05 F 125 01 dleipiY B o @i s
Sos {1 4 “Prophet, say to your wives, ‘If your desire is for the present life and its
finery, then come, I will make provision for you and release you with kindness”.
(Q 33:28); al-Shafi, al-Umm, 5/276.

8 Al-Rayani, Babr al-madhbab, 10/37.

¥ Al-Shafid, al-Umm, 5/276.
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context of divorce.*

Al-Juwaynl states that divorce by words derived from the word
talaq, whether in the verb tense or in the noun tense, is explicit. Thus,
if a husband addresses his wife using phrases such as the following:

S i/ anti taliq (you are divorced)

el /tallaqtuki (1 divorced you)

ks oS anti mutallagabh (you are divorced), the divorce is
considered valid. According to al-Juwayni’s view, which he considered
to be the most authentic (asabp), the terms sardh and firaq are also
categorized as sarip expressions of divorce. Taking this view into
account, as a verb modal, if

&,/ faraqgtuki (1 left you)

e ,u/sarabtuki (1 released you) are used, divorce takes place
explicitly (sarih).

According to al-Juwayni, the words derived from these two

% According to al-Riyani’'s account, these three terms are the recognized explicit

expressions for divorce within the ShafiT madbbab. These expressions do not
require any underlying intention to effectuate divorce. That is, if a husband uses
any wording derived from these three root terms, divorce takes effect
automatically, regardless of whether he intended it or not. Al-Juwayni stated that
among the sarib expressions of divorce, the most well-known and manifest is the
term faldg. He noted that this term has been used both in the pre-Islamic
(Jahiliyyah) and Islamic periods, and that there is no scholarly disagreement over
its being an sarib expression for divorce. Al-Juwayni attributed the view that faldg
is the only term that qualifies as sar7b in divorce to Abt Hanifah. He also reported
that the Shafi<s of Iraq transmitted a view ascribed to al-Shafivs al-gaw! al-qadim
(his earlier opinion), which aligns with the opinion of Abt Hanifah. According to
this earlier opinion, the only term considered explicitly valid for divorce was taldg,
while sarah and firaq were classified as kindyah. However, when examining al-
Shafid’s later works, particularly al-Umm, which represents his al-gaw! al-jadid
(later opinion), it is evident that he included sarab and firdg among the sarih
expressions of divorce. Al-Nawawi reported this as the generally accepted position
among Shafii scholars. That is the Shafiis hold that there are three sarih
expressions for divorce: taldg, sarab, and firaq. In a talaq pronounced with sarih
expressions, the divorce takes effect without the need for an intention, whereas
with kindyah expressions, it takes effect only depending on the intention. For
these views, al-Juwayni, Nibayat al-matlab, 14/58; al-Ruyani, Babr al-madhbab,
10/38; al-Ratiq, al-‘Aziz sharb al-Wajiz, 8/507-508; al-Nawawl, Rawdat al-talibin,
8/25; al-Shirbini, Mughni l-mubtdj, 4/457-458; Taqi al-Din al-Hisni, Kifayat ai-
akbyar fi ball Ghayat al-ikbtisar, ed. ‘Ali ‘Abd al-Hamid Baltaji - Muhammad
Wahbi Sulayman (Damascus: Dar al-Khayr, 1994), 388-390.



Multilingualism in Family Law According to Shafit Madbhab 105

concepts and used as noun modals are as follows:

85l <3V anti mufaraqab (you were abandoned)

i 5 Sl anti musarrabab (you have been released); when these
words are used, there are two wujiih (opinions)®' about whether a
divorce has taken place here:

e According to the first wajh, these words are sarip, as is the
case with the words iillas <. (you are divorced).*”

e According to the second wajh, these words are kindayab.
Because the words sardp and firaqg are not sarih and
famous like the word taldg. Al-Shafi4q classifies the words
sarab and firdq as sarib because they are mentioned in the
Quran. In the Qur’an, these words are mentioned only in
the verb tense. This concept is not mentioned in the Quran
in the form of al-mufaraqab (i) and al-musarrabahb
(i~3.d); in contrast, although the word falaq is very
famous, the word al-mutallagab (idkd) is mentioned in
the Qur’an.®

Al-Juwayni addressed the issue of using sarip expressions for
divorce in languages other than Arabic. According to him, Shafi
scholars hold the view that the meaning of the term taldqin non-Arabic
languages is likewise considered sarib, just as it is in Arabic.”" Al-
Juwayni noted that some authors have attributed to al-Istakhri the
opinion that a divorce expressed in a language other than Arabic
cannot be considered sariph. However, he regarded this attribution as
unusual (gharib) and lacking any sound basis. In his view, the
disagreement reported from al-Istakhi1 primarily pertains to the issue
of nikah, not divorce.”

According to al-Juwaynt’s account, Shatit scholars have argued that

o' “The term wajh (plural: wujith) denotes the legal interpretations and reasoned

extrapolations (takbrijad developed by later Shafi‘i jurists in line with al-Shafi‘T’s
methodological principles”. See Aybakan, “Safit Mezhebi”, 38/242.

Al-Juwayni, Nibayat al-matlab, 14/58.

Al-Juwayni, Nibayat al-matlab, 14/59.

See also for similar discussions, al-Shirbini, Mughni I-mubtaj, 4/458.

Al-Juwayni, Nibayat al-matlab, 14/60; Despite al-JuwaynT’s observation, al-Rifi
stated that the view that divorce formulae expressed in a language other than
Arabic are not sarih terms of divorce is attributed to al-Istakhri. For these
evaluations, see al-Rafi4, al-‘Aziz sharh al-Wajiz, 8/511.
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the sarib equivalent of the term taldqg in non-Arabic languages is the
expression i hashte’i () «is ), meaning “you are divorced”. Al-
Juwayni transmits the opinion of his teacher and father, Aba
Muhammad al-Juwayni (d. 438/1047), who held that the meanings of
expressions considered sarip in Arabic are likewise sarih in other
languages. For example, saying anti talig (you are divorced) in Arabic
corresponds to tit hashte’t in Persian. Similarly, tallaqtuki (I have
divorced youw) corresponds to dasht bazdashtam (=313 i),
faraqtuki (1 have separated from you) corresponds to az tu juda
kardam (p>5 \a>= 5 3D, and sarraptuki (I have released you)
corresponds to fu ra gusil kardam (p> S JouS | ). Al-Juwayni also
referred to the opposing opinion of al-Qadi Husayn al-Marwarradhi (d.
462/1069), who argued that only #u hashte’i should be considered an
sarih expression of divorce, whereas dastat bazddashtam does not
qualify as sarih.®® Al-Juwayni, however, criticizes this view. He argued
that uttering dasht bazdashtam eftectively interprets the expression
tallagtuki (1 divorced you). Thus, if tu hashte’? is accepted as the
equivalent of anti talig (you are divorced) and is thus sarip, then dasht
bazdashtam should likewise be considered sarih, since it conveys the
same meaning as tallagtuki. Al-Juwayni therefore found al-Qadi

Husayn’s critique unconvincing.”” Furthermore, al-Juwayni also

% This expression appears in al-JuwaynT's text both in the form dash bazddshiam

and dastat bazdashtam. However, the correct usage should be the second form.
Indeed, al-RifiT’s use of the word “dast” rather than “dasht” in this context indicates
this. For comparison, see al-Juwayni, Nihdyat al-matlab, 14/60; al-Rafi, al-‘Aziz
sharh al-Wajiz, 8/511.

Although in al-Juwayni’s Arabic text it is written with the letter “kaf” (&), the correct
pronunciation of the word should be Gusil (J=X), not Kusil (J=S). Indeed, al-Rafiq
also writes this word as Gusil. For comparison, see al-Juwayni, Nihayat al-matlab,
14/00; al-Rafiq, al-‘Aziz sharl) al-Wajiz, 8/511.

For the opinion of al-Qadi Husayn al-Marwarradhi, see also al-Rafi‘i, al-‘Aziz
sharb al-Wajiz, 8/511.

In classical works of Islamic jurisprudence, discussions concerning the use of a

68

69

non-Arabic language in legal matters have often employed the expressions “the
language of the ‘@jam” or “Persian”. The examples cited in these debates are
likewise frequently drawn from Persian. However, as previously noted, al-Rayani
explicitly stated that the term ‘ajami is not restricted to Persians, Byzantines, or
Nabataeans; rather, it applies to anyone who cannot articulate Arabic properly.
Similarly, although al-Mawardi centered much of his discussion on the use of
Persian in ritual worship performed in a language other than Arabic, he did not
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disagreed with his father’s view regarding the expressions derived
from sarab and firdq in non-Arabic languages. Contrary to his father,
he held that the meanings of faraqgtuki and sarrabtuki in other
languages are not sarih. In his assessment, there is uncertainty even
regarding the Arabic nominal forms al-mufaraqab and al-musarrabab
as to whether they are sarip expressions of divorce. As previously
mentioned, al-Juwayni acknowledged that while the verbal forms of
sarap and firdg are subject to scholarly disagreement, the most
authentic (asabh) is that they are sarip. However, their nominal forms
(al-mufaragab and al-musarrabab) are disputed. Therefore, if even
their Arabic forms are subject to disagreement regarding their
explicitness, then the controversy over their meanings in other
languages is even more pronounced and significant.”

Al-Mawardi evaluated the use of faldg in languages other than
Arabic through the lens of an Arabic speaker using a non-Arabic
language. He probably started from the implicit assumption that it is
permissible for a non-Arab to file for divorce in his native language.
According to him, when an Arab uses a non-Arabic language and utters
expressions that are considered sarip in that language, three scenarios
can arise:”'

confine the debate to Persian alone. Instead, he broadened the scope to include
other languages such as Syriac, Turkish, and Indian languages. Al-Rafii also
discussed the possibility of concluding the marriage contract in languages other
than Arabic, such as the ‘ajamilanguage (Persian) or other tongues. Although he
presented his examples in Persian, he treated Persian and all other non-Arabic
languages as equivalent in this regard. This indicates that the predominance of
Persian examples in classical texts should not be understood as implying that the
debate itself was limited to Persian. The specific prominence of Persian in these
discussions is likely due to practical reasons: many authors who wrote in Arabic
were also proficient in Persian; the largest non-Arab Muslim population living
alongside Arabs at the time consisted of Persians; certain Arab jurists —such as al-
Juwayni- lived in Persian territories; and a number of Persian-born jurists authored
works in Arabic. These factors together help explain why Persian receives
particular emphasis in the classical legal literature, even though the underlying
debate concerns non-Arabic languages more broadly. For these views, see al-
Mawardi, al-Hawi l-kabir, 2/96; al-Ruyani, Babr al-madbbab, 10/269-270; al-
Juwayni, Nibdyat al-matlab, 14/60; al-Rafiq, al-‘Aziz sharh al-Wajiz, 7/493, 8/512-
514.
" Al-Juwayni, Nibayat al-mailab, 14/60.
71 Al-Mawardi, al-Hawi [-kabir, 10/227.
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a. If he knows the non-Arabic meaning of the wording he uses,
whether he intends to divorce or not, the divorce will take place
regardless of his intention.”

b. If he does not know the non-Arabic meaning of the wording he
uses and does not intend the meaning that the wording requires in his
language, namely, divorce, then the divorce will not take place.”

c. If he does not know the meaning of the wording he uses but
intends the meaning required by the wording in his language, namely,
divorce, then according to the view that Abt Hamid al-Isfarayini
conveyed from some Shafiis, the divorce does not take place because
the person does not know the meaning of the wording he uses.
However, al-Mawardi opposed this view and held the view that even
if he does not know the meaning, the divorce takes place in this case
because he intends to divorce. According to him, if it is claimed that
the divorce did not take place because of the wording used by the
person in the third position, then there is no difference between the
person who does not know the meaning and does not intend to
divorce and the person who intends to divorce, both of which are in
an equal position in terms of the ruling. However, there is a difference
between intending to divorce and not intending to divorce, and the
two are not equal.”*

Al-Mawardi also stated that if an Arab uses a non-Arabic sarib
expression for divorce and the wife claims to know the meaning of the
expression used by her husband, then the husband’s statement is taken
into account, provided that he swears that he does not know the
meaning of the expression.” Thus, al-Mawardi accepted the validity of
a divorce granted in a non-Arabic language. If a divorce granted by an
Arab in a language other than his mother tongue is valid, then a fortiori
(awld) should be valid for a non-Arab in his own language.

Conceming the use of expressions for divorce in non-Arabic
languages, al-Nawawi summarized the basic view of the Shafi
madhhab. According to him, there are two main views: The first view
holds that translations of faldg into other languages are also
expressions for sarip but that these terms are generally and

¢ Al-Mawardi, al-Hawi I-kabir, 10/227.
73 Al-Mawardi, al-Hawi [-kabir, 10/227.
7 Al-Mawardi, al-Hawi [-kabir, 10/227.
> Al-Mawardi, al-Hawi I-kabir, 10/227.
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traditionally used to mean divorce in the context of that language. This
is similar to how such terms are explicitly understood among Arabs.
The second view considers the translation of taldq into a non-Arabic
language as kinayah.” Al-Nawawi stated that there is scholarly
disagreement regarding the translations of sarab and firdag. However,
according to the most authentic (asabh) view, their translations are
considered kindyah. Al-Juwayni also argued that the translated forms
of sarap and firak cannot be considered explicit expressions in the
sense of divorce.”

3. Rijah

In Islamic jurisprudence, rij‘ab refers to the right of a man who has
issued a revocable divorce (al-faldq al-rajd to return to his wife
before the completion of her waiting period ( “iddah) without the need
for a new nikah.”® According to the Shafit madhhab, rijab, like nikah,
can be effected only through verbal expression (gaw!). On the basis of
this opinion, actions such as engaging in sexual intercourse with the
wife, kissing her, or touching her do not constitute valid rij‘ab in the
absence of a verbal statement expressing the intent.” According to the
Shafis, just as the marriage contract should be made in word and not
in deed, so rij‘ab should be made in word and not in deed. There is a
dispute in the ShafiT madhhab as to which words can be used for
rif‘ab. There 1is scholarly debate concerning which specific

7 According to al-Kisini, the view taken into account in fatwd within the Hanafi

madhhab concerning divorce pronounced in Persian is as follows: If a Persian
expression used for divorce is one that is employed exclusively for the purpose of
divorce in Persian, then it is considered a sarih expression, and when directed
toward the wife, divorce takes effect without regard to intention. However,
expressions in Persian that are used both for divorce and for other meanings are
regarded as Persian kindyah expressions, and their legal status corresponds to that
of kinayab expressions in Arabic. See al-Kasani, Bada’ic al-sand’i, 4/224.
Al-Nawawi, Rawdat al-talibin, 10/25; al-Shirbini also held that the translations of
the terms firaq and sarab constitute kindyah. He based this view on the
disagreement over whether sarah and firag are considered sarip divorce
expressions in Arabic. That is, if there is disagreement in the Arabic original, then
their translations should be regarded not as sarih but as kindyabh.
Al-Shirbini, Mughni I-mubtdj, 4/458.

fsmail Narin - Hasim Ozdas, “Taldkta Ric‘at Baglaminda Kur'in- Kerim’'de
Belirtilen ilkeler”, Tokat limiyat Dergisi 8/2 (December 2020), 685.

7 Al-Rayani, Babr al-madhhab, 10/247; al-Shirbini, Mughni l-mubtdj, 5/4-5.
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expressions are valid for effecting rij‘ah. Similarly, whether
reconciliation can be effected through translations of Arabic
expressions is also subject to discussion.”’

Al-Rafiq stated that in rij‘ab, there are both sarib and kindyah
expressions, and he emphasized that the following expressions are
sarip in relation to rif‘ab: “raja‘tuki/cixs;” (I have taken you back),
“raja‘tuki/ Qs ,” (1 have made rij‘ab to yow), and “irtaja ‘tuki/ $isss )\
(T have taken you back again). According to him, these expressions are
sarip formulae for rij‘ab because they have been instituted by the
Shari‘ah and are found in transmitted hadiths and dthar®" Al-Rafiq also
referred to many other types of expressions and formulations whose
status as sarib is a matter of dispute.* Al-Rafi‘i reported three different
opinions regarding the permissibility of using translations of the Arabic
sarih rij‘ab formulae. The view he adopted and characterized as sabib
is that a rijah pronounced in Persian is valid.® Like al-Rafiq, al-
Nawawi also stated that there is a view in the madbbab that rij‘ab is
not valid in a language other than Arabic. Another view differs on the
basis of the individual’s Arabic proficiency: if one is proficient in
Arabic, rij‘ab in a non-Arabic language is invalid; however, if one does
not know Arabic well, #ij‘ab in another language is valid. A third
opinion conveyed by al-Nawawi holds that rij‘abh in an ‘ajami
language is valid regardless of the individual’s knowledge of Arabic.
According to him, this is the sahih opinion.*

4. Khul¢

Kbul< is a legal term in Islamic jurisprudence and refers to a
woman'’s request for divorce in exchange for a financial compensation
paid to her husband, thereby persuading him to terminate the nikdhp.
When both the husband and wife mutually agree to dissolve the
marriage on this basis, the process is referred to as mukbala‘ah.”
According to the Shafiv? madhbab, mukbdla‘abh may be concluded

8 Al-Shirazi, al-Mubadhdhab, 3/47.

81 Al-Rafi4, al-Aziz sharb al-Wajiz, 9/170.

82 Al-Rafiv, al-Aziz sharb al-Wajiz, 9/171-173

8 Al-Rafiv, al-Aziz sharb al-Wajiz, 9/173.

81 Al-Nawawi, Rawdat al-talibin, 8/216.

8 Fahrettin Atar, “Muhilea’, Tiirkiye Diyanet Vakfi Isldm Ansiklopedisi (Ankara:
TDV Yayunlart, 2020), 30/397.
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using either sarih expressions such as kbul® and taldag™

kinayab expressions such as bay (sale), shira’ (purchase), and faskh
(annulment).®” Al-Rafi cited numerous Persian expressions used for
kbul< and stated that these formulations are valid. He also did not
transmit any opinion, requiring that mukbdla‘ab be conducted
exclusively in Arabic.*® According to al-Nawawi, expressions for khul
in other languages are to be regarded as fully equivalent to their Arabic
counterparts. That is, just as a mukbdla‘ab concluded that the term
khul¢in Arabic is valid, it should likewise be valid when conducted
using its translation in another language. Al-NawawT also observed that
the disputes that exist regarding which expressions may be used in the

or using

marriage contract do not apply in the case of mukhdla‘ah.’’
5. Qadhf

Qadhf in Islamic jurisprudence refers to the act of accusing a
chastity (mubsan) individual of committing zinad (unlawful sexual
intercourse) or denying their legitimate lineage.” The punishment for
gadhfis clearly stated in the Qur’an as follows:

As for those who accuse chaste women of fornication, and
then fail to provide four witnesses, strike them eighty times,
and reject their testimony ever afterwards: they are the
lawbreakers. (Q 24:4)

Although there is no specitic or fixed formula for the expression of
gadhf, there is scholarly debate regarding which utterances fall within
its legal definition.”’ Additionally, the question arises whether an
accusation made in a language other than Arabic can constitute gadhb/.
Al-Mawardi maintained that if gadhf is committed in a non-Arabic
language, it still requires the implementation of the padd punishment,
just as it would if expressed in Arabic.”

8 Al-Shirazi, al-Mubadbdbab, 2/490; al-Rafiq, al-‘Aziz sharh al-Wajiz, 8/401-400.

8 Al-Rafi4, al-Aziz sharh al-Wajiz, 9/173; Atar, “Muhilea”, 30/399.

8 Al-Rafiv, al-Aziz sharb al-Wajiz, 8/402.

% Al-Nawawi, Rawdat al-talibin, 7/377, al-Shirbini, likewise reports that a
mukbdla‘ab is valid when the term kbul¢ is expressed in translation.
Al-Shirbini, Mughni l-mubtdj, 4/440.

2 Hamza Aktan, “Kazf”, Tiirkiye Diyanet Vakfi Islém Ansiklopedisi (Ankara: TDV
Yaymlari, 2022), 25/148.

o Al-Rafi4, al-Aziz sharb al-Wajiz, 9/335.

92 Al-Nawawi, Rawdat al-talibin, 11/71.
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Al-Rayani discussed a related issue concerning testimony in gadhf
cases. He stated that if one of two witnesses claims that the accusation
was made in Arabic, while the other asserts that it was made in Persian,
then the crime of gadhfcannot be legally established. From this, it may
be inferred that al-Rayani considered gadhfcommitted in a non-Arabic
language to be legally valid, just like in Arabic, provided that there is
clarity and agreement in the testimony.” Al-Rafi<t also cited numerous
instances of gadhf expressed in Persian. This finding indicates that a
gadhf uttered in a language other than Arabic has legal
consequences.”’

6.Li‘an

Li‘an refers to the mutual oath-taking between a husband and wife
when the wife is accused of zind by her husband. In Islamic
jurisprudence, a4 person who accuses another of zind must substantiate
the claim with the testimony of four witnesses. Otherwise, the accuser
is deemed guilty of gadhf. However, if the accuser is the husband and
he cannot produce four witnesses to support his allegation, he may
avert the padd punishment for gadhfby swearing four times before a
judge that his wife has committed adultery. Similarly, if the accused
wife denies the allegation and swears four times before the judge that
she did not commit adultery, she is also exempt from the hadd
punishment for zina.” The Quran outlines the procedure of /i‘an in
the following verses:

As for those who accuse their own wives of adultery, but
have no other witnesses, let each one four times call God to
witness that he is telling the truth, and, the fifth time, call God
to reject him if he is lying; punishment shall be averted from
his wife if she in turn four times calls God to witness that her
husband is lying and, the fifth time, calls God to reject her if
he is telling the truth. (Q 24:6-9)

The fact that these specific formulations of /i‘Gn oaths are
mentioned in the Qurian has given rise to debate regarding whether
they must be uttered in Arabic, as they appear in the scripture, or

% Al-Rayani, Babr al-madhbab, 11/240.

ot Al-Rafi4, al-Aziz sharb al-Wajiz, 9/339-340.

% Mehmet Akif Aydin, “Lidn”, Tirkiye Diyanet Vakfi Isidm Ansiklopedisi (Ankara:
TDV Yayinlari, 2003), 27/172.
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whether they may also be expressed in other languages.”

Al-Shafiq held that if either of the spouses involved in the /i‘an
procedure is non-Arabic speaking, they may perform /i‘an in their own
language.” For li‘an performed in a non-Arabic language to be valid,
al-Shafi1 requires the presence of two upright witnesses who
understand the language of the person making the declaration.
However, he noted that the presence of four such just witnesses is
preferable.” Al-Shirazi noted that if the individual performing i‘an
does not know Arabic, the declaration can be made in their own
language. He argued that the legal weight of the phrases used in /i‘an
is no greater than that of the adbkarrecited in prayer. Just as a person
who does not know Arabic may recite the necessary phrases of prayer
in their own language, so too may someone perform /i‘an in their
native tongue if they are not proficient in Arabic.”

Similarly, al-Nawawi affirmed that a person who does not know
Arabic may conduct /i‘dn in their own language. However, he
emphasized that careful attention must be given to the translation of
the terms testimony, curse (la‘nah), and wrath (ghadab) used in the
li‘an formula.'”

After quoting al-Shafi‘i’s view that non-Arabic speakers can make
li‘an in their own language, al-Mawardi detailed whether it is
permissible to make /i‘an in a non-Arabic language. He treated the
situation of Arabic-speaking individuals differently. Al-Mawardi
argued that when evaluating an individual who speaks Arabic,
attention should be given to his mother tongue and general language
practice. According to him, if the person who performs /i‘anis Arab by
origin and habitually speaks Arabic, he should perform lian only in
Arabic, even if he speaks a foreign language.'”! He offered two main
justifications for this position:

a. Li‘anmust be in accordance with the Qur’anic expressions. Since
these expressions are in Arabic, a native Arabic speaker should
perform the /i‘Gn in Arabic in accordance with the linguistic

% Al-‘Imrani, al-Baydn,10/449.

97 Al-Shafi4, al-Umm, 5/309.

% Al-Shafiv, al-Umm, 5/309.

% Al-Shirazi, al-Mubadbdbab, 3/87; al-Imrani, al-Bayan, 10/449.

1 Al-Nawawi, Rawdat al-talibin, 8/353; al-Shirbini, Mughni l-mubiaj, 5/66.
00 Al-Mawardi, al-Hawi I-kabir, 11/71.
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formulation of the Qur’an.'"”

b. If an Arab uses a language other than his own, this may cast doubt
on the seriousness or truthfulness of the statement. This would
undermine the seriousness and integrity of the /i ‘Gn procedure. '

Therefore, the basis of al-Mawardi’s view is to ensure that the
language of /i‘an is compatible with the language of the Qur’an, i.e.
Arabic, and to avoid any doubt that might arise if a person deliberately
uses a language other than his own, especially in a matter of such legal
and moral weight.

Al-Mawardi stated that there are two different views in the Shafi‘
madhbab of thought on whether a person whose mother tongue is not
Arabic but who speaks Arabic fluently can perform /i‘Gn in a language
other than Arabic:

a. The first view is attributed to Abt Hamid al-Isfarayini. According
to this view, it is not permissible for a non-Arab who knows Arabic to
perform /i‘an in a language other than Arabic. This is because /i‘an
should be based on the statements in the Qur’an, and therefore, the
declaration should be made only in Arabic.'” Al-Shirazi also cited this
view. According to him, those who accept this view say that Shari‘ah
commands that /i‘an be performed in Arabic. Therefore, if one can
perform /i‘an in Arabic, it is not permissible to do so in any other
language — just as the prayers (adbkdr) in prayer cannot be recited in
a language other than Arabic.'” Al-Imrani stated that this view, as
reported by al-Shirazi, is attributed only to Abt Hamid al-Isfarayini and
Ibn al-Sabbagh (d. 477/1084) and is not widely held. According to him,
those who adopt this view believe that the words used in the Qur’an
actually exist in the Qur’an itself. Therefore, anyone who can use the
Arabic words of the Qur’an should do so, and it is not valid for them
to perform /i‘an in another language.'”

b. The second view is that a foreigner (non-Arab) who knows
Arabic can make /i‘an in his own language. This is because the use of
one’s own language removes any doubt as to whether the /i‘an is truly
li‘an, and it is done in accordance with one’s own language habits that

102 Al-Mawardi, al-Hawi I-kabir, 11/71.

193 Al-Mawardi, al-Hawi I-kabir, 11/71.

100 Al-Mawardi, al-Hawi I-kabir, 11/71.

195 Al-Shirazi, al-Mubadbdhbab, 3/87; al-Imrani, al-Bayan, 10/449.
196 Al-‘Imrani, al-Baydan, 10/449.
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he uses in his daily life."” Al-Shirazi also cited the view that it is
permissible to make /i‘an in one’s own language. According to him,
this view is based on the fact that /i‘an is an oath (yamin) and that
oaths can be made in Arabic or any other language.'®

Al-Mawardi argued for the second view. According to him, if a
person performing /i‘Gn is non-Arab but has a good command of
Arabic, it is nonetheless permissible for them to perform /iGn in their
own language. He explained that /i‘Gn functions either as an oath or
as a testimony (shabhdadab), both of which may validly be expressed in
a non-Arabic language."” Al-Riyani also reported that some Shafi<
jurists hold the view that even if the individuals involved in /i‘Gn know
Arabic, they may still perform it in a non-Arabic language just as is the
case in the nikah. He turther noted that this view is more consistent
with  giyas.'"
disagreement as to whether /i‘Gn must be performed in Arabic when
the person involved knows Arabic. He maintained that the authentic
(sabip) view is that the individual may perform /i‘Gn in whichever

Al-Nawawi also remarked that there is scholarly

language they choose.'" From these citations, it can be concluded that
the Shafic madhhab generally accepts the permissibility of a non-
Arabic-speaking individual performing /i‘Gn in their own language,
regardless of whether or not they know Arabic.

Al-Shafii stated that the presence of two fair witnesses who
understand the language of the declarant is sufficient for the /i‘an
performed by a non-Arab to be valid, but the presence of four such
witnesses is preferable.'"” Al-Mavardi also stated that if the /ign is
made in a language other than Arabic and the judge does not

7 Al-Mawardi, al-Hawi I-kabir, 11/71.

1% Al-Shirazi, al-Mubadhdhbab, 10/449.

19 Al-Mawardi, al-Hawi I-kabir, 11/71.

"0 Al-Rayani, Babr al-madbbab, 10/349-350.

Al-Nawawi, Rawdat al-talibin, 8/353; Commenting on al-Nawawi’s views on this
matter, al-Shirbini stated that even if a person knows Arabic, they can perform /i‘an
in a language other than Arabic. He based this view on the fact that /i‘an means
oath or testimony, and that all languages are equal in this regard. Al-Shirbini also
reported another view (weajb) within the madhhab. According to this view, a
person who knows Arabic cannot perform /i‘anin any language other than Arabic,
because al-shar< came in this language, and a person who can use this language
has no right to resort to another language. See al-Shirbini, Mughni l-mubtdj, 5/66.
12 Al-Shafiv, al-Umm, 5/309.
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understand this language, the presence of two fair interpreters who
understand the statements made is the view accepted by the Shafid
madhhab. He also suggested two possible interpretations of al-ShafiT’s
view on the necessity of four just persons when the /i‘gn is performed
in a foreign (non-Arabic) language:'"

e The other interpretation is that the expression “four
persons” is interpreted as the persons to be present in the
assembly for the /i‘an, apart from the witnesses of the
interpreter.

e The expression “four people” can be understood not as
witnesses but as those who should be present at the /i‘an
assembly.

Al-Shirazi, after stating that the judge should have an interpreter to
translate what is spoken in case the lianters do not speak the language,
stated that the number of interpreters depends on the opinion of Shafid
madhhab on the number of witnesses required for the denial of
adultery; according to one opinion, four interpreters are sufficient, and
according to another opinion, two interpreters are sufficient. Al-Shirazi
did not state his preference on this issue.""" Nevertheless, al-Nawawi
reported that al-Shirazi accepted the view that two interpreters are

sufficient.'”®

7. &

Linguistically, #la’> refers to taking an oath. In Islamic legal
terminology, it denotes a husband’s declaration through an oath, vow,
or conditional statement that he will abstain from sexual relations with
his wife."® The ruling on ila’ is expressed in the Qur’an as follows:

For those who swear that they will not approach their wives,
there shall be a waiting period of four months if they go back,
remember God will be most forgiving and merciful, but if
they are determined to divorce, remember that God hears
and knows all. (Q 2:226-227)
Al-Shafid addresses the legal status of #/d°>when it is made in Arabic

5 Al-Mawardi, al-Hawi I-kabir, 11/72.

14 Al-Shirazi, al-Mubadbdbab, 3/82.

15 Al-Nawawi, Rawdat al-talibin, 8/353.

16 Hamdi Dondiiren, “114”, Tiirkiye Diyanet Vakfi Isldm Ansiklopedisi (istanbul: TDV
Yaymlari, 2000), 22/61.
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as well as in non-Arabic languages. According to him, if a non-Arab
makes an #/a’ declaration in his own language, he is to be regarded as
a mili (a husband who has taken an oath not to have sexual
intercourse with his wife); in other words, 7/a’ expressed in a non-
Arabic language is valid."”

However, if the individual uses a phrase in his own language that
could plausibly be interpreted either as 7/a° or something else and if
this dual meaning remains linguistically ambiguous, then this is treated
similarly to a case in Arabic where the expression is likewise
ambiguous. In such cases, al-Shatiq rules that the speaker’s intention
must be investigated. If the husband states that he intended to perform
7la’, then he is legally considered a muli. If he claims that he did not
intend 7#/a°, his statement is accepted upon oath, if requested by the
judge.'®

According to al-Shafiq, if a person who knows both Arabic and
another language performs /4’ in any of the languages other than
Arabic, the 7/@>will be valid regardless of the language used. However,
if the person later claims, “I did not intend to do #@”, al-Shafii argued
that such a statement is a matter between the person and God and has
no legal value in a court of law. Another case al-Shafii discusses
concerns a person who is an Arab and does not understand a non-
Arabic language but nevertheless utters a non-Arabic sentence related
to 7la’. If he later claims, “I did not know what I said and I did not mean
#la”, his statement will be accepted, provided that he swears to that
effect. This is not the same as the case of a person who is known to
speak and understand a non-Arabic language. Similarly, if a non-
Arabic speaker uses an Arabic expression #d° and is known to
understand Arabic, his claim of “I did not mean #a” will not be
accepted in court. However, the situation is different between this
person and God; he is responsible in the eyes of God for what he
intends in his heart.""”

After reporting al-ShafiT’s opinion, al-Mawardi supported his view
and elaborates on how the case of an Arab making an #/d° declaration
in an ‘ajamilanguage should be categorized into three scenarios:'*

"7 Al-Shafid, al-Umm, 5/292.

18 Al-Shafi, al-Umm, 5/291-292.

9 Al-Shafi, al-Umm, 5/292.

120 Al-Mawardi, al-Hawi [-kabir, 10/400.
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1. If the Arab individual knows and speaks the foreign language
and then makes an 7@’ declaration in that language, it is deemed
equivalent to making the declaration in Arabic. This is because #a° is
not specific to any language, and everything other than the Qur’an may
be expressed in languages other than Arabic. However, if this
individual claims, “I did not intend #/a’> by using that foreign
expression”; it is treated the same as if he had made the same claim
after using the Arabic term. Therefore, such a statement is not accepted
zahir™ (legally in court), i.e., in the court’s judgment, and the person
remains religiously accountable for what he has uttered.

2. If the Arab individual knows the foreign language but does not
normally speak it and yet makes an #/d° statement in that language, he
is still considered to have made a valid 7/a°. However, if he claims, “I
did not intend #/a’> by that expression”, this statement is also not
accepted zdhir". Nonetheless, it may be accepted batin™ (in a
religious sense), since the fact that he does not habitually speak the
language introduces the possibility that he is telling the truth. Thus, his
statement may be religiously credible.

3. If the Arab individual does not understand the foreign language
and makes an #/a’ statement in that language, he is asked whether he
intended #/a’ by that statement. If he replies, “Yes, I intended #/a° with
that expression”, then the #/a° ruling is established by this confession.
However, if he says, “No, I do not know what I said and I did not intend
#la”, then his claim is accepted only if supported by an oath. This is
because, zahir™", he appears to be telling the truth, although the
possibility of lying still exists, necessitating an oath. In this case, the
individual is not considered liable for ila’— neither legally (zahir"") nor
religiously (batin™). 1t he refuses to swear the oath, the obligation
passes to the wife. If the wife swears, the ruling of /g’ is established.
If she too refuses, then no #/a’ ruling is confirmed. Al-Mawardi notes
that when a non-Arab performs #/d° in Arabic, the evaluation follows
the same three scenarios mentioned above, as in the case of an Arab
using a foreign language.'”'

After reporting al-Shafi‘i’s statements on the matter, al-Juwayni
added that if a non-Arab who has a good command of Arabic performs
7la’ using the Arabic language, he is to be evaluated in the same way

121 Al-Mawardi, al-Hawi [-kabir, 10/400.
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as an Arab. However, if the non-Arab individual claims not to have
understood the meaning of the word he uttered and the contextual
evidence indicates that he is lying, he is to be regarded as dishonest,
and his claim is legally dismissed. On the other hand, if there is doubt
as to whether he understood the word he used, then his statement is
considered provided that it is accompanied by an oath. Similarly, if an
Arab uses a non-Arabic language, the same rulings apply as previously
mentioned. This principle is applicable in all cases where a person
speaks in a language other than his own.'*

Conclusion

This study examined the use of non-Arabic languages in family law
within the Shafi‘t madhhab and explored the validity of legal acts
carried out in such languages. Legal debates, especially regarding the
permissibility of using non-Arabic languages in nikdp and talag,
underscore the central role of Arabic as the foundational language of
Islamic jurisprudence in the Shafi?t madhhab. The characterization of
Arabic as the “language of the Shariah” within the Shafi1 madhhab
necessitates a deeper inquiry into the role of other languages in legal
processes.

The discussion concerning which language may be used in family
law is also closely connected to wider debates on the use of Qur’anic
translations in legal reasoning. In particular, the question of whether it
is permissible to use a translation of the Qur’an during prayer
constitutes an important background to this issue. Since the Shafi‘s
categorically reject the use of Qur’anic translations in saldh, some
jurists have raised the question of whether this approach should
likewise apply to Qur’anic expressions used in the marriage contract.
Thus, another key point in the debate concerns whether the principle
that prohibits the use of translations in acts of worship should also be
extended to the terminology employed in family law. This issue is
fundamentally rooted in the view that, within matters of family law, the
‘tbadat dimension prevails over the mu‘amalat dimension. Some
Shafiq jurists, considering the “bdddat aspect of the marriage contract
to be predominant, required that Quran-derived terms such as inkdh
and tazwijbe expressed exclusively in Arabic. This stance parallels the

22 Al-Juwayni, Nibayat al-matlab, 14/462.
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broader assumption that the original language of acts of worship is
Arabic.

The classification of marriage-related rulings as fa‘abbudi entails
the adoption of the wording prescribed by the shar< exactly as it
stands. The fact that these prescribed formulae are in Arabic has given
rise to the problem of whether their translations may be used. The
Shafi‘s, asserting that the expressions employed in marriage contracts
are determined by the shar<and that no alternative wording —even if
in Arabic— may be substituted, have, in effect, opted to adhere to the
ritualistic dimension of matrimonial matters. At this point, they have
prioritized strict adherence to the nass to which they refer. However,
the majority within the school accepted that translations of the Arabic
expressions specified by the texts could also be used, thereby
overcoming what could otherwise be viewed as a legal deadlock.
Nevertheless, the broader Shafi‘i madhhab reveals a generally more
flexible stance toward the use of non-Arabic languages in family law.
In light of this, it is reasonable to conclude that Shafiq jurists tend to
regard the mu‘amalat dimension of nikap as more dominant than its
‘baddat dimension. In this way, despite the privileged status of Arabic
—the language of the nass in legal discourse— the Shafi‘’ls have
doctrinally endorsed the principle of multilingualism in family law by
considering the practical and functional requirements of legal practice.
Moreover, al-Shafi’s reliance on Qur’anic terminology in determining
valid formulae for nikab and talaq suggests that he regarded the
Quran not only as a source of legal rulings but also as a reference in
the application of law. Given that Arabic is the language of the Qur’an,
it thus assumes a functional role in the implementation of legal acts.
Consequently, debates concerning the permissibility of using
languages other than Arabic in family law arise, particularly regarding
the formulae required for nikab and talaq.

Three principal positions emerge within the Shafi‘t madhhab in this
context: (1) that nikab and taldq are only valid when expressed in
Arabic using explicit formulae; (2) that Arabic must be used by those
who are capable of speaking it, but non-Arabic languages are
permissible for those who are not; and (3) that legal formulae are valid
in other languages, regardless of one’s knowledge of Arabic. These
divergent views reveal both rigid literalist and flexible approaches
within the Shafi‘i madhhab. However, the third view appears to be the
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predominant and authoritative position, indicating a general
acceptance of multilingualism in matters of nikdp and falagq.

This principle of multilingualism also manifests in other areas of
tamily law, such as rij‘ab, kbul<, gadhf, and i#la’. A turther critical area
is /i‘an, which arises when a husband accuses his wife of adultery.
Since the Quran specifies the exact wording to be used in /i‘an,
debates have emerged regarding whether non-Arabic formulations are
acceptable. While some argue that Arabs should only perform /i‘a» in
Arabic and that non-Arabs proficient in Arabic should also do so, the
dominant opinion aftirms that non-Arabs may perform /i‘an in their
native language, regardless of their Arabic proficiency.

The fact that expressions used by non-Arabs in legal transactions
such as nikap, taldq, and ila’ are treated as translations of the Arabic
equivalents underscores the privileged status of Arabic within the legal
discourse. Nevertheless, the operational effectiveness of the law
necessitates the inclusion of multiple linguistic realities. Accordingly,
the Shafici madhhab recognizes the principle of multilingualism in
family law as a matter of legal doctrine. This recognition reveals a rich
body of juristic reasoning that seeks to balance the central role of
Arabic in Islamic jurisprudence with the linguistic and social diversity
of Muslim communities.

In conclusion, al-Shafi’s flexible stance -accepting the
performance of family law transactions by non-Arabs in their native
languages— challenges the characterization of him as a rigid literalist or
Arab nationalist and calls for a more nuanced understanding of his
legal thought.
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